ARTICLE V
YOUTH CODE

Section 5.1.000 Purpose

Technological advancements have allowed us to study the adolescent brain in detail revealing
specific ways in which juveniles and adults use their brains differently due to developmental
issues. For example, the “executive” part of the brain, the prefrontal cortex, undergoes dramatic
development in the teen years, as does the limbic system, which is responsible for emotional
development. Decision making, planning, judgment expression of emotions and impulse control
functions will not be fully mature until the mid-20’s. Consequently, adolescents experience
more mood swings and impulsive behavior than adults, sometimes putting themselves at risk of
injury or contact with the law enforcement and judicial systems. Additionally, nationwide,
between 65 — 70% of juveniles detained have some type of mental health issue.

Because the adolescent brain is experiencing significant development an adolescent may be
more susceptible to “hot cognitions”, that is, thoughts, decisions and actions undertaken without
fully evaluating consequences and risks. They are at increased risk of having their actions and
judgment driven by impulse and emotion rather than reason. Although the Tribe recognizes that
the vast majority of youth make good decisions most of the time, especially in environments of
“cold cognition”, that is, environments that are safe and teaching environments which allow time
to think through a problem before rashly acting on an emotional basis, the Tribe promotes a
policy of providing all youth with such environments, thereby increasing their opportunities to
succeed. The Tribe encourages all advocacy organizations working with its youth to emphasize
the tremendous potential of young people and their need for education, autonomy, guidance,
nurturing and responsibility at all stages of the juvenile justice process.

Recent developments in law have also recognized that because of limitations on processing in
the adolescent brain, the Eighth Amendment’s bar against cruel and unusual punishment
prohibits juveniles from being sentenced to death for infractions they committed before reached
the age of eighteen (18). Roper v. Simmons, 543 U.S. 551 (2005). Following this line of
reasoning the U.S. Supreme Court also abolished the sentence of life without the possibility of
parole for youth who commit non-homicide offenses before the age of eighteen (18). Graham v.
Florida, 560 U.S. ---- (Docket No. 08-742) (2010). The Supreme Court has also found that the
Eighth Amendment prohibits a sentencing scheme that requires life in prison without the
possibility of parole for juvenile homicide offenders. Miller v. Alabama, 567 U.S. ---- (Docket
Nos. 10-9646 & 10-9647) (2012). These improvements in the understanding of brain
development in adolescence and its intersection with the legal system have led jurisdictions
away from the punitive and largely unsuccessful penalizing methods of dealing with errant youth
to methods that underscore the need for retention of youth in safe environments in the
community whenever possible with access to education, rehabilitation, community supervision
and positive interventions. While detention may still be necessary in a case in which an
adolescent cannot control his violence, the vast majority of youth can respond to community
based interventions designed to increase self-knowledge and belonging within the community.

In recognition of these developments the Ysleta del Sur Pueblo and its judicial system have
pursued policy innovations. The Tribe hereby adopts an amended Code and judicial structure
designed around the concepts of opportunity, investment, and education. Youth are highly
amenable to intervention, treatment and rehabilitation. Adolescence is a time of opportunity to
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lay a foundation for youth to slow down and make informed decisions. The Tribe believes that
investment in youth in the teenage years involves providing youth with the right environment
and tools to allow and encourage them to reach their full potential. This environment will involve
positive youth development in the context of emphasizing youths’ strengths, connecting youth
with caring and trustworthy adults, empowering youth to assume leadership roles within their
community and culture, promoting positive non-bullying relationships with peers, and using
healthy behaviors to build confidence and competency.

The Tribe and its judicial system adopt a policy of providing local community-based and pre-trial
diversion programs to its youth and families which encourage and facilitate positive
development as a preferred method of intervention whenever possible. These community-
based programs have a focus on proper screening, assessment and treatment for mental health
and substance abuse needs of the youth and family as well as accountability to self and
community for transgressions committed by youth. Diversion programs are evidence-based
programs that provide treatment to youth and their families and seek to improve behavior and
emotional functioning.

Schools can do their part in joining the Tribe in recognizing that youth are fundamentally and
categorically different than adults and that harsh, punitive and exclusionary disciplinary methods
are largely unsuccessful with youth and may create circumstances of alienation from the
community, increased school “drop-outs” who are actually “push-outs”, and defiance of
authority. In worst case scenarios, schools may set a youth up for criminalization of
troublesome adolescent behaviors and extensive over-involvement of the judicial system,
otherwise known as the “school-to-prison pipeline.” Schools under the jurisdiction of the Ysleta
del Sur Pueblo must consider mitigating factors before severely disciplining youth and/or
referring the to law enforcement and the juvenile justice system.

This Youth Code shall be liberally interpreted and construed to fulfill the following expressed
Purposes as set forth by the Ysleta del Sur Pueblo and its Tribal Court to encourage and
facilitate fair, equitable and developmentally appropriate service delivery for children, youth and
families involved in or at risk of becoming involved in, the justice system:

The purposes of this Article are:

(A) To ensure that the Juvenile Justice System balances the following objectives for
children who have committed offensive and/or “delinquent” acts:

(B) To provide judicial procedures for carrying out the provisions of this Article.

(C) To preserve and retain the unity of the family whenever possible and to provide for the
care, protection, and wholesome mental and physical development of minors coming
within the provisions of this Article;

(D) To recognize that alcohol and substance abuse are both preventable and treatable;

(E) To recognize that mental health and learning difficulties respond to positive
intervention and services;

(F) To provide a program of supervision, care, continuity of care and rehabilitation for
children in need of care consistent with the protection of the Ysleta del Sur Pueblo
community;

(G) To achieve the purposes of this Article in a family environment whenever possible,
separating the child from the child's primary caregivers only when necessary for the
child's welfare or in the interests of public safety;
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(H) To provide appropriate dispositional options for diversion, treatment and rehabilitation of
minors in need of care and for their families to reduce and prevent institutional youth
incarceration and detention;

() To provide a forum where an Indian minor charged with being "delinquent"” or a "status
offender" in other jurisdictions may be referred and transferred to the Ysleta del Sur
Tribal Court for diversion, community intervention, adjudication and/or disposition.

(J) To provide opportunity and education to the youth on the power of positive relationships
with peers and the community, engagement with cultural activities, academic and/or
vocational enrichment and success through individual empowerment for the betterment
of the community and Tribe.

(K) To promote collaboration among youth services providers to enhance services for
minors and their families.

(L) To encourage local practice and tribal tradition in youth intervention.
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Section 5.2.000 Jurisdiction

Tribal Court has exclusive original civil and adjudicatory jurisdiction over all proceedings
established in this Article in which a minor resides or is domiciled on the reservation, has close
familial relations who reside or are domiciled on the reservation, or is an enrolled member of the
Tribe residing or domiciled in El Paso or Hudspeth Counties. The Tribal Court will work
cooperatively with its local partners in EI Paso and Hudspeth Counties, including federal
authorities, to coordinate and maximize youth access to services with a minimum of detention or
incarceration as necessary to ensure safety of the public and the youth.

The Tribal Court may accept transfer jurisdiction from other courts and agencies exercising
concurrent jurisdiction for purposes of implementing diversion, community intervention,
adjudication, disposition of any minor who has previously resided on or is domiciled on the
reservation or is an enrolled member residing in other jurisdictions within the continental United
States.

The court may not waive its jurisdiction under this section unless it determines, from a
preponderance of the evidence presented at the hearing, that the minor is an unfit subject for
juvenile rehabilitative measures. For purposes of determining whether to accept or waive its
jurisdiction under this Article, the court shall assume that the minor is a minor “in need of
care.” In making its determination, the court shall consider the following criteria individually and
in relation to each other on the record the:

(A) Age of the minor;

(B) Mental and physical condition of the minor;

(C) Minor’s amenability to intervention and diversion in the community under Community
Supervision;

(D) The minor’s family’s amenability to intervention and diversion in the community under
Community Supervision;

(E) The nature of the offense and the minor’s alleged participation in it;

(F) Specific risks of flight; and

(G) Public safety.
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Section 5.3.000 Definitions

As used in this Article, the following terms have the following meanings except where otherwise
provided or unless the context otherwise requires:

"Adjudicatory Hearing" means a hearing under this Article to determine whether the
allegations in the petition, other than allegation that the child is in need of care, are true.

"Adult" means an individual who is twenty-one (21) years of age or older.

“ Affidavit of Paternity” means a form that is filled by a putative father whereby he declares
acknowledgement of his biological paternity to the minor and accepts the legal consequences of
fatherhood.

"Child" means an individual who is less than eighteen (18) years old. "Child" also may
otherwise be known or referred to as a "youth" or "juvenile."

“Community supervision” means a legal status created by Court Order or Consent Decree
including programs monitored by Court intervention in which an adjudicated minor is placed
under supervision in the home of a parent, guardian, custodian, or other fit person, or in shelter
care, as a condition of probation or as an alternative to detention. “Community supervision”
includes electronic home monitoring, elder mentoring, participation in programming, attendance
at status hearings and other supervisory methods whereby the child is permitted to remain in
the least restrictive environment, preferably his home as long as it is safe for the minor and for
the family and community, under prescribed conditions and under supervision by a person
designated by the Court as a Community Supervision Officer (CSO), subject to periodic return
to the Court for further proceedings to monitor and enforce any of the conditions prescribed.

"Community Supervision Officer (CSO)" means a designee of the Court who is responsible
for coordination of programming for and consistent monitoring of the diverted and/or adjudicated
minor participating in Community supervision.

“Competency hearing” means a hearing under this Article to determine whether a minor
alleged to be in need of care is mentally competent to participate in a waiver hearing, a
collaborative diversion hearing, an adjudicatory hearing, a dispositional hearing, or a violation of
consent decree hearing.

"Consent Decree" means Court order which suspends a "child in need of care" proceeding
prior to adjudication and continues to monitor the child and or the family under supervision
under terms and conditions negotiated and agreed to by all parties.

“Court” means the circuit court for a county sitting as the juvenile court.

"Curriculum Change" means but is not limited to: (a) a change in a minor's instructor, if
available; (b) a change in the scheduling of a minor's classes, if available; (c) reassignment of a
minor into another class section, if available; (d) a change in the content of a minor's course of
instruction, if available; or (e) a change in the minor's school, if available.

"Custodian" means person or agency, other than a parent or guardian, to whom physical
custody of a child or minor has been given by order of the court.
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“Detention” means the temporary care of children who, pending court disposition, require
secure custody for the protection of themselves or the community, in physically restricting
facilities.

“Developmental disability” means a severe chronic disability of a minor that:

e Is attributable to a physical or mental impairment, other than the sole diagnosis of
mental iliness, or to a combination of mental and physical impairments;

o s likely to continue indefinitely;

e Results in an inability to live independently without external support or continuing
and regular assistance; and

o Reflects the need for a combination and sequence of special interdisciplinary or
generic care, treatment, or other services that are individually planned and
coordinated for the minor.

“Dispositional Hearing” means a formal hearing, on the record but not open to the public, that
takes place under this Article after the Consent Decree Hearing and/or the Adjudicatory Hearing
to determine:
(1) Whether a minor requires guidance, assessment, intervention;
treatment, rehabilitation, community detention or out-of-community
detention; and, if so
(2) The nature of the guidance, assessment, intervention, treatment, or
rehabilitation, community detention or out-of-community detention and
incorporation of the plan into the Dispositional Order; and
(3) The Scheduling Order setting forth the specific task(s) to be
accomplished, deadlines for their completion and subsequent hearing(s) on
specific dockets to track the case, case plan, goals, projected completion
dates, progress toward goals, Reports to the Court from individuals and
entities working with the minor and family, recommendation of additional
services, if any, and case monitoring throughout the duration of the case as
it tracks through the system;

"Domicile" means a person's permanent home, legal home or main residence. The domicile of
a child is generally that of the custodial parent or guardian. Domicile includes the intent to
establish a permanent home or the location the parent or guardian designates the permanent
home. Domicile for purposes of jurisdiction is established at the time of the alleged acts.

"Gang" means a group of individuals, recognizable by its own members and others, who create
an atmosphere of fear and intimidation and either engage in acts injurious to the public health
and morals of Ysleta del Sur Pueblo or engage in gang-focused criminal activity on an individual
or collective basis. “Gang” does not include family groups of youth who gather to pursue family
oriented activities or who gather together because of familial affiliation to pursue non-criminal
purposes.

"Guardian" means a person assigned by a court of law, other than a parent, having a fiduciary
duty and designated authority to provide care, shelter, and supervision of a child in the child’s
best interests.

“Habitual truancy” is defined as, while subject to compulsory attendance, being absent from

school without justification in an amount which is equal to one-half the number of unexcused
absences permitted by the local school district or other educational institutions in which the child
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is enrolled and after having been given written notice by the Ysleta del Sur Pueblo Education
Department.

"He/His" The use of he/his means he or she, his or her, and singular includes plural and is
intended to simplify the reading of this document.

“Infraction” means a civil offense committed within the jurisdiction of the Ysleta del Sur Pueblo,
or criminal or adjudicatory offense if the case is transferred to Tribal Court from other
jurisdictions, which is stated on the written form issued by a tribal peace officer or other law
enforcement officer and serves as the initial pleading against a minor for a violation and which is
adequate process to give the court civil jurisdiction over the person cited.

“Incompetent to proceed” means that a minor cannot effectively participate in the proceedings
because he is not able to:

(1) Understand the nature or object of the proceeding; or
(2) Assist or participate in his own disposition or defense.

“Intake officer” means the qualified person and/or agency assigned by the court to make
competent initial collaborative contacts, conduct initial assessment, and to provide intake and
coordination services for the minor in need of care and the family as set forth in this Article.

“Mental disorder” means a behavioral or emotional illness related to a psychiatric or
neurological disorder, including a mental illness that so substantially impairs the mental or
emotional functioning of a minor as to make care or treatment necessary or advisable for the
welfare of the minor or for the safety of the minor or property of another. “Mental disorder”,
however, does not include mental retardation, a developmental disability.

“Mental retardation” means a developmental disability that is evidenced by intellectual
functioning that is significantly below average which impairs the adaptive behavior of a minor.
Mental retardation is not a mental disorder but results, instead, from a developmental disability.
“Mentally handicapped minor” means a minor who is mentally retarded or mentally ill.

"Minor in need of care"” means a minor who:

(1) violates any provision of the Peace Code of the Ysleta del Sur Pueblo, or
any criminal laws of the State of Texas or of the United States of America;

or

(2) abuses drugs or alcohol; or

3) is a member of a gang and/or engages in gang related activities, or

(4) is vulnerable to gang recruitment or has been victimized by a gang or gang
member; or

(5) is a member of a family wherein there is a break-down in the relationship

between the child and his parent, guardian or custodian which presents a
threat to the life, health or well-being of any member of the family; or

(6) has run away from home; or

(7) continually and habitually disobeys the reasonable and lawful demands of
his parent, guardian or custodian and is beyond parental control; or

(9) has engaged in conduct otherwise prohibited to children and whose
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custodian fails to correct or regulate such conduct; or

(10) has been removed from the home of the parent, guardian or custodian by
an appropriate agency or authority for intervention and placement; or

(11) Comports himself so as to injure or endanger himself or others or increase risk
of same; or

(12) Has committed an offense applicable only to minors, such as habitual truancy,
curfew violation, or other status offenses.

“Mitigation” means taking action to lessen the severity of something unpleasant with the intent
underlying the act of making a condition or consequence less severe or harmful.

“Na Peuykam Chibel (New Beginnings) Court Program” means the Tribal Juvenile Drug
Court Program designed to provide court supervised intervention for Tribal youth between the
ages of twelve (12) and eighteen (18) years of age with drug and or alcohol related problems.
The Program operates pursuant to its written Policies and Procedures, which shall govern the
conduct of the Program.

“Parent” means a natural or adoptive parent but does not include persons whose parental rights
have been terminated by a court of competent jurisdiction, nor does it include the unwed father
whose paternity has not been acknowledged or established.

“Party” includes a minor who is the subject of a petition or a peace order request, the minor’s
parent, guardian, or custodian, the petitioner who may be an officer or agency of the Ysleta del
Sur Pueblo, and any intervenor of right.

“Peace order proceeding” means a proceeding under this Article involving the court’s
issuance, in a temporary emergency capacity pending hearing and/or after conducting a full
hearing, to maintain safety and preserve the peace in the community.

“Peace order request” means the initial pleading filed with the court under this Article in which
a petitioner requests that a minor be declared a minor in need of care in order to seek services
for the minor to intervene in and correct a minor’s offensive behavior toward self and/or others.

“Petition” means the pleading filed with the court under this Article alleging that a minor has
committed a civil infraction under Title IV, Peace Code, or that a minor is in need of care or that
an adult committed a violation under this Article.

“Pueblo” means the Ysleta del Sur Pueblo.

“Qualified expert” means an individual who intends to provide sworn testimony in a court
proceeding on the best interests of the minor that is the subject of the proceeding, has been
vetted in open court by the presiding judge who makes the determination of the qualification of
the proposed expert in a case-by-case basis, which qualified expert:

(1) Has demonstrated expertise in child development, with training in the
forensic evaluation of children, with specialized experience with Pueblo
and/or other Native/Tribal youth;

(2) Is familiar with the competency standards contained in this Article;
(3) Demonstrates knowledge of and experience with the best interests of
the minor standard of review;
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(4) Is familiar with the referral, assessment, intervention, treatment,
training, and restoration programs for minors that are available within the
court’s jurisdiction.

“Respondent” means the individual against whom a petition or a peace order request is filed,
including the named Minor and his parent, guardian or custodian.

“Shelter care” means the temporary care of children in physically unrestricting facilities for
their safety and best interests. “Shelter care”, however, does not mean care in a State
mental health facility.

"Restitution" means financial or other reimbursement by the child or the child's family to the
victim or the Tribe, and is limited to documented damages for injury to or loss of property, actual
expenses incurred for medical, psychiatric and psychological treatment or lost wages resulting
from injury, which are a direct and proximate result of the child's act. Restitution does not
include reimbursement for damages for mental anguish, pain and suffering, or other intangible
losses. Restitution ordered for individual victims under this chapter shall be paid into a Victims
Compensation Fund to be administered by the court.

"Tribal Council" means the governing body of the Ysleta del Sur Pueblo.

“Tribal Court” means the Ysleta del Sur Tribal Court.

“Tribe” means the Ysleta del Sur Pueblo and its membership.

“Victim” means:
(1) A person, tribal or local government, or establishment who suffers direct or
threatened physical, emotional, or financial harm as a result of a civil infraction

committed under this Article or Article IV, Peace Code; or

(2) An individual against whom an act specified in this Article or Article IV, Peace
Code, is committed or alleged to have been committed.

(@) “Victim” includes a family member of a minor, disabled, or a deceased
person.

(b) “Victim” includes, if the victim is not an individual, the victim’s agent or
designee.

“Withess” means any person who has personal knowledge and is or expects to provide affidavit

and/or testimony as to the truth of a particular matter as a witness for either party and/or
intervenor.
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Section 5.4.000 Service Providers

(A) The Court may use Ysleta del Sur Pueblo service providers assigned to serve as
social workers, counselors, youth Community Supervision Officers and Tribal
peace officers. When assigned by the Court these service providers are obligated
to meet the requirements for Status Reporting as set forth by the Judge.

(B) The Court may appoint any social worker, counselors, or youth Community
Supervision Officer to any case before the Court and any said service provider
shall carry out the following duties:

(1) Make preliminary inquiries and such other investigations as the Court or the laws of the
Pueblo may direct;

(2) Keep written records of all investigations;

(3) Make reports to the Court as provided in this Code or as directed by the Court;

(4) Explain to the minor and his parent(s) guardian or custodian, the conditions of Court
ordered supervision, including consent decrees, community supervision, counseling,
treatment, or any other Court ordered dispositions immediately upon the placing or
ordering of the minor and or parent(s) to such conditions of the Court;

(5) Keep informed of the conduct and condition of each minor in custody or under protective
supervision and report thereon to the Court;

(6) Supervise and assist a minor placed in community supervision under the Courts
direction;

(7) Perform such other duties in connection with the care, custody or transportation of a
minor as the Court may require;

(8) File petitions as prescribed in this chapter to extend, modify or revoke community
supervision or other services when he has reasonable cause to believe that the minor
has violated the conditions of community supervision or supervision.

(© Such service providers will be familiar with and abide by any applicable Ysleta
del Sur Pueblo, customs, ways, traditions and laws of Ysleta del Sur Pueblo.

Section 5.5.000 Relations With Other Agencies

5.5.010 Cooperation and Grants. The Tribal Court is authorized to cooperate with any
federal, state, tribal, public or private agency in order to participate in any diversion,
rehabilitation or training program(s) and to receive grants-in-aid to carry out the purposes of this
Article. This authority is subject to the approval of the Tribal Council if it involves an expenditure
of Tribal funds.

5.5.020 Use of Service Agencies. The Tribal Court shall utilize service agencies as may
be furnished by any Tribal, federal, state agency or private provider, provided that such services
are economically administered without unnecessary duplication and expense.

5.5.030 Transfers. The Tribal Court may accept or decline transfers from other states or

tribal courts involving alleged delinquent children or alleged status offenders for the purposes of
participation in diversion, adjudication and/or disposition.
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Section 5.6.000 Youth Court Procedure

5.6.010 Non-Criminal Proceedings. A determination that a minor is in need of care shall
not be deemed criminal or be deemed a conviction of a crime.

5.6.020 Conflict in Rules. To the extent that any provision of the Youth Code conflicts
with any other provision of Article Il, Judicial Code, the provisions of the Youth Code shall
control. In all other respects, the provisions of Article 1l shall govern proceedings involving a
minor in need of care.

5.6.030 Parties of Proceedings. In all "Minor in Need of Care" cases, the person(s)
having legal custody of the minor alleged to be in need of care shall be parties in the proceeding
along with the minor.

5.6.040 Performance and Non-Performance of Adjudication. The Court shall have the
power to enter orders compelling the performance or non-performance of certain acts by the
minor participating in diversion or who is adjudicated to be in need of care, person(s) having
legal custody of the minor and any other person(s) residing in the same household as the minor.

5.6.050 Contempt of Court. The Court may treat the refusal to obey any of its orders by
any party in a "minor in need of care" proceeding as contempt of court punishable by a fine not
to exceed five thousand dollars($5,000) or by other applicable sanctions as deemed necessary
by the court.

Section 5.7.000 Rights of Parties

5.7.010 Privilege Against Self-Incrimination. A minor alleged to be in need of care
shall be accorded and advised of the constitutional privilege against self-incrimination and shall
not be questioned by authorities without the minor's legal representative being present except to
determine identity, to determine the name(s) and contact information of the minor's parent or
legal custodian, or to conduct medical assessment or referral to treatment when the minor's
health and well-being are in jeopardy. Any other disclosure elicited from a minor by authorities
may be subject to a suppression hearing to exclude the minor's uncounseled statements from
use against him in the court proceeding.

5.7.020 Right to Retain Counsel. In minor in need of care cases, the minor and his
parent, guardian or custodian shall be advised by the Court and/or his representative that the
minor may be represented by counsel at all stages of the proceedings at the expense of the
minor’s parent, guardian or custodian.

5.7.030 Child Advocate or AdLitem. In a serious case where the court finds that the
minor and/or family are unable to represent themselves, the court may appoint a child advocate
or guardian ad litem to represent the interests and well-being of the minor.

5.7.040 Explanation of Rights. At his first appearance before Tribal Court, and at each
subsequent appearance before the Court, the minor alleged to be in need of care and the
minor's parent, guardian or custodian shall be informed by the court of the following:

(1) the allegations against him or, if none, the reasons for the proceedings before the court;
(2) the right to a legal advocate or attorney at his own expense;
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(3) the right to remain silent and that any statement made by him may be used against him;

(4) the right to have his legal advocate or attorney personally present at any and all times
the authorities question the minor;

(5) the right to cross-examine witnesses against him;

(6) the right to subpoena witnesses on his own behalf and to introduce evidence on his own
behalf; and,

(7) the possible consequences if the allegations in the petition are found to be true.
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Section 5.8.000 Initiation of Proceedings

5.8.010 Who May File. A Petition stating that a minor is “in need of care” and with
conforming contents as set forth in subsection 5.8.050 may be filed with the court by the minor
himself to seek the court’s intervention and to participate in in the benefits of prevention and
diversion services. Other petitioners may include the minor’s parent, guardian or custodian,
Social Services, or the Chief of Tribal Police.

A Petition for Minor in Need of Care may be filed by the Ysleta del Sur Pueblo Education
Department by and through the Ysleta del Sur Pueblo Education Director or his official desighee
or an authorized representative of any other local school board, authorized governing authority
of a local private school seeking the court’s assistance for the minor, and alleging that the minor
is habitually and without justification absent from school or that the minor has violated school
regulations or rules. However, in addition to the content set forth by 5.8.050 and required at the
time of filing, the educational authority must show sworn proof of in-school mitigation efforts with
the minor as follows:

¢ Whether the student acted or reacted in self-defense;

e Arecord of the school district’'s understanding of the student’s intent and
understanding of the problem;

o Arecord of the student’s understanding of the student’s intent and understanding of
the problem;

o Arecord of the parent(s)’, guardian’s or custodian’s understanding of the student’s
intent and understanding of the problem;

e The student’s disciplinary history including what interventions were planned and
utilized, and the success rate of such interventions;

e Arecord of any disability or learning difficulty a student may have;
A record of any psychological/medical and/or educational testing that may have been
completed on the student;

o Arecord of any extenuating circumstance creating stressful and emotional conditions
in the youth'’s life;

e and
proof of notice or proof of attempt to notify the youth, parent(s), guardian or
custodian.

5.8.020 Referral to Department of Social Services. A Petition stating that a minor is "in
need of care" shall be referred to the YDSP Social Services Department unless the Petition is
filed by an agency described in Section 5.8.010. The Social Services Department shall make
active efforts with the minor and the minor's parent, guardian or custodian in obtaining
appropriate and available services as well as assisting in any subsequent proceeding on any
Petition alleging that the minor is "in need of care".

5.8.030 Duty To Report. Persons who have reasonable cause to suspect that a minor is
a Minor in Need of Care shall report or make a referral to the Ysleta del Sur Pueblo Social
Services Department, the Tribal Police Department or other applicable Federal, State or local
government agencies. Those Departments shall in turn conduct a preliminary inquiry to
determine if the minor meets the criteria of a Minor in Need of Care as set out in Section
5.3.000. If so, a petition must be filed with the Court.

5.8.040 Withdrawal of Petition. The Court will consider a motion to withdraw the
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petition stating that a minor is "in need of care" from the petitioner at any time prior
to adjudication upon credible proof that the issue leading to the filing of the petition is effectively
resolved in the best interest of the minor and for the safety of the family and community.

5.8.050 Petition - Form and Contents. A Petition alleging that a child is "in need of
care" shall be entitled, "In the Matter of ......... , A Minor in Need of Care," and shall set forth with
specificity:

(A) the name, birth date, residence address of the minor and whether the minor is
the petitioner or respondent in the proceedings;

(B) the name and residence address of the parent(s), guardian or custodian of the
minor whether the parent(s), guardian or custodian are the petitioner or
respondent in the proceedings;

(©) that the minor is a "minor in need of care;"

(D) a plain and concise statement of facts upon which the allegations are based,
including the date, time, and location at which the alleged acts occurred,
including a list of potential witnesses or tangible evidence known at the time of
filing;

(E) if applicable, a citation to the provision of the Tribe's Peace Code or the provision
of the criminal statute of the State of Texas or of the United States of America
which the minor is alleged to have violated;

(3] that Court intervention is necessary to access services for the minor and his
parent(s), guardian or custodian; and,

(G) any additional required allegations set forth herein.

5.8.060 Referral to Juvenile Drug Court Program. Minor in Need of Care Petitions filed
with the Tribal Court, pursuant to the Ysleta del Sur Pueblo Youth Code, involving drug

or alcohol use by a juvenile, and not involving any violent conduct on the part of the

juvenile, shall be referred to the Community Supervision Officer of the Tribe for

screening purposes of assessment to determine if the juvenile is eligible to participate in
diversion and the Juvenile Drug Court Program.

5.8.070 Acceptance in the Juvenile Drug Court Program. Upon screening and
acceptance into the program, as set forth in the Policies and Procedures of the Na
Peuykam Chibel Court Program, the minor participant shall comply with all program
requirements and other orders of the Tribal Court.

5.8.080 Summons in a Minor in Need of Care Proceeding. After a Petition alleging
that a minor is "in need of care" has been filed, the Clerk of Court shall issue a Summons, with a
court-certified copy of Petition for Minor in Need of Care attached, directed to the Minor, the
minor's parent, guardian or custodian, counsel of record for any party, and to such other
person(s) or Agency(ies) as the Court considers proper or necessary parties.

5.8.090 Content of the Summons. The Summons shall contain the name of the Court,
the title of the proceedings, and the date, time, and place of the Initial Appearance hearing.

The Summons shall also advise the parties of their applicable rights under Section 5.7.30

of this Article. A court-certified copy of the Petition for Minor in Need of Care shall be attached to
the Summons.

5.8.100 Service of the Summons. The Summons shall be served personally upon the

parties at least five (5) days prior to the hearing. The Summons shall be delivered personally by
a law enforcement official or official designee of the Court. If the Summons cannot be delivered
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personally, the Court may deliver it by certified mail, return receipt requested. If the Summons
cannot be delivered by certified mail, return receipt requested, it may be by publication, which is
publication in a local newspaper one (1) time per week for four (4) weeks. A party may
cooperate with service of process by coming in to the courthouse or to law enforcement to
voluntarily receive process, or may waive service of Summons by written stipulation or by
voluntary appearance at the hearing.
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Section 5.9.000 Consent Decree

5.9.010 Availability of Consent Decree. At any time after the filing of a Petition alleging
that a minor is "in need of care" and before the entry of final disposition, the Court may, on
motion of any party, suspend the proceedings and continue the minor and/or family under
supervision under terms and conditions negotiated and agreed to by all the parties affected. The
Court's Order continuing the minor and/or family under supervision under this subsection shall
be known as a "consent decree" and shall set forth specific services ordered for the minor
and/or the family and related progress goals, a schedule of status hearings and deadlines for
Status Reports to be submitted to court prior to hearing.

5.9.020 Court Determination of Appropriateness. The Court shall proceed to
determine whether it is appropriate to enter a consent decree and may, in its discretion, enter
the consent decree.

5.9.030 Duration of Consent Decree. A consent decree shall remain in force for six (6)
months unless the minor and/or family is discharged sooner by the Court. Prior to the

expiration of the six (6) months period, and upon the application of the Chief of Tribal Police,
Community Supervision Officer, or any other agency supervising the minor and/or family under
a consent decree, the Court may extend the decree for an additional six (6) months in the best
interest of the minor and/or the family and in the absence of objection to extension by the minor
or his parents, guardian or custodian. If the child or his parents, guardian or custodian objects to
the extension the court shall hold a “best interests” hearing and make a determination on the
issue of extension in the best interests of the minor and/or the family.

5.9.040 Failure to Fulfill Terms and Conditions. If, either prior to discharge by the
Court or expiration of the consent decree, the minor is unable or unwilling to fulfill the express
terms and conditions of the consent decree, the Petition under which the minor and/or family
was continued under supervision may be reinstated in the discretion of the Court in the best
interests of the minor and/or family. In this event, the proceeding on the Petition shall proceed to
the adjudication stage as if the consent decree had never been entered. If just the family is
unable or unwilling to fulfill the express terms and conditions of the consent decree but the
minor has made good faith efforts at rehabilitation, the family’s resistance will not be considered
against the minor.

5.9.050 Dismissal of Petition. After a family is discharged by the Court or completes a

required period under supervision without reinstatement of the Petition alleging that the minor is
in need of care, the Petition shall be dismissed.
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Section 5.10.000 Hearings and Predisposition

5.10.010 Conduct of Hearings. “Minor in need of care" hearings shall be conducted by
the Court separate from adult proceedings. At all hearings, the minor and the minor's parent(s),
guardian or custodian shall have the applicable rights listed in Section 5.7.040 of this Article.
The general public shall be excluded from the proceedings as juvenile proceedings are
confidential and closed to the public. Only the parties, their counsel, withesses, and other
persons requested by the parties or the court shall be admitted.

5.10.020 Notice of Hearings. Notice of all "minor in need of care" hearings shall be given
to the minor, the minor's parent, guardian or custodian, any counsel of record for any party, and
any other person the Court deems necessary for the hearing at least five (5) days prior to the
hearing.

5.10.030 Initial Appearance Hearing. The Court, upon receiving a Petition and issuing a
Summons to be personally served upon the parties will schedule an Initial Appearance hearing
as soon as practicable with due and proper notice to the parties. At the Initial Appearance the
Court will focus on making preliminary probable cause determinations in light of the initial
information available, and will begin the intake and referral process to Community Service
Officer and service providers.

5.10.040 Consent Decree Hearing. The Court, having made preliminary probable cause
determinations and having made contact with all of the parties, considered their information and
any testimony and evidence submitted by the parties with the assistance of the Community
Services Officer, makes findings that diversion and consent decree is in the best interests of the
minor that is the subject of the proceedings. Upon entering of the consent decree, the
adjudicatory process is suspended by order of the Court pending successful intervention and
service provision.

5.10.050 Adjudicatory Hearing. The Court, after hearing all of the evidence bearing on the
allegations contained in the Petition, or after the parties have entered into a consent decree or if
the consent decree is terminated, shall make and record its findings as to whether the minor is a
"minor in need of care." If the Court finds on the basis of clear and convincing evidence that the
minor is a "minor in need of care," the Court may proceed immediately or at a postponed
hearing to make disposition of the case. If the Court does not find that the minor is a "minor in
need of care" it shall dismiss the Petition.

5.10.060 Predisposition Studies, Reports and Examinations. The Court may order any
appropriate predisposition study, report or examination.

5.10.070 Predisposition Study and Report. The Court may direct the YDSP Department
of Social Services, Alcohol and Substance Abuse Department, Education Department and other
pertinent service providers of the Ysleta del Sur Pueblo to prepare a written predisposition study
and report for the Court concerning the minor, the minor's family, environment, and any other
matter relevant to need for treatment or other appropriate disposition of the case.

5.10.080 Contents of Predisposition Study and Report. Any report submitted to the
court in a juvenile proceeding shall contain information regarding specific plans are available for
the minor aimed at resolving the problems presented in the Petition. The report shall contain a
detailed explanation showing the necessity for the proposed plan of disposition and the benefits
to the minor under the proposed plan. The Court shall give preference to the dispositional
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alternatives which are least restrictive of the minor's freedom but will allow circumstances that
are safe for the minor and are consistent with the interests of family unity and of the community.

5.10.090 Predisposition Examination. The Court may order an examination of a minor
adjudicated "in need of care" by a physician, psychiatrist or psychologist. The examination shall
be conducted on an outpatient basis unless the Court makes specific findings based on the
evidence presented that placement in a hospital or other appropriate facility is necessary
because the minor is an imminent danger to self or others. The Court may also order the
examination by a physician, psychiatrist or psychologist of a parent or custodian and whose
ability to care for or supervise a minor who is the subject of the proceedings.

5.10.100 Assessment and Diagnosis. The Court may order an assessment of a minor to
determine the mental and/or physical state of the minor so that appropriate steps can be taken
to protect the minor's health and well-being.

5.10.110 Treatment. The Court may order that a minor be transferred to an appropriate
facility for a period of not more than ninety (90) days for treatment with direction that the Court
be given a written progress report at the end of each thirty (30) days and a Status Report at the
end of the ninety (90) days recommending an appropriate disposition which may or may not
include further treatment.

5.10.120 Submission of Reports. Evaluations, assessment, status reports, dispositional

reports and other material to be considered by the Court shall be submitted to the Court and to
the parties no later than three (3) business days before the scheduled hearing date.
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Section 5.11.000 Dispositional Hearing - Procedure

5.11.010 Dispositional Hearing. In that part of the hearing on dispositional issues all
relevant and material evidence helpful in determining the questions presented, including sworn
oral and written reports may be received by the Court as presented by the parties. The relevant
and material evidence presented may be relied upon by the Court to the extent of their probative
value even though such evidence may have been excluded from the record during adjudication.
The Court shall consider any predisposition report, educational information, psychological
evaluation, physician's report, home study or social study it may have ordered and afford the
minor, the minor's parent, guardian or custodian and the minor's counsel an opportunity to
controvert the factual contents and conclusions of the report(s). Each party may subpoena an
expert witness at their own expense to provide testimonial support, subject to cross-examination
by the other party, for the conclusions and recommendations made in the report. The Court
shall also consider the alternative predisposition report or recommendations prepared by the
minor or the minor's counsel if any.

5.11.020 Disposition Alternatives. If the Court finds that a minor is a "minor in need of
care" the Court may make and record any of the following orders of disposition, giving
due weight to the need to preserve the unity of the family whenever possible:

permit the minor to remain with his parent(s), guardian or custodian subject to those conditions
and limitations the Court may prescribe and under supervision by a person designated by the
Court, subject to return to the Court for further proceedings due to violation of any of the
conditions prescribed;

(A) referral of the minor and his parents, guardian or custodian to an appropriate social
services agency for participation in parenting skills training; youth coping skills training,
counseling, alcohol substance abuse counseling or other treatment program as ordered
by the Court;

(B) place the minor in the legal custody of a relative or other suitable person, subject to such
terms and condition as the Court may prescribe;

(C) order that the minor is declared a temporary ward of the Court, under the direct care and
supervision of the Ysleta del Sur Pueblo Social Services Department;

(D) place the child in a juvenile or health-care facility designated by the Court and order the
parent(s), guardian or custodian to consent to such placement;

(E) order the minor and his parents to pay restitution;

(F) order the minor and his parents to perform community service subject to such terms and
condition as the Court may prescribe;

(G) order the minor and his parents to pay costs of court; and,

(H) such other disposition as the Court finds just and proper.

5.11.030 Restriction on Dispositional Placements. The minor shall not be referred to a
penal institution or other facility used for the execution of sentences of adults convicted of
crimes.

5.11.040 Modification, Revocation or Extension of Disposition Order. Upon showing
of good cause, the Court may hold a hearing to modify, revoke or extend a disposition order at
any time upon the motion of:

(A) the minor;

(B) the minor 's parent, guardian, or custodian;
(C) the minor 's counsel,
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(D) the Community Supervision Officer;

(E) the Chief of Tribal Police;

(F) the Department of Social Services;

(G) the institution, agency or person vested with legal custody of the child or responsibility
for protective supervision; or,

(H) the court on its own motion.

5.11.050 Termination of Disposition Order. Any disposition order concerning a "minor in
need of care" shall remain in force for a period not to exceed six (6) months unless extended by
the Court for good cause, after notice and hearing. The disposition order concerning a minor
who is found to be "in need of care" shall also automatically terminate when the minor reaches
his twenty-first (21st) birthday.
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Section 5.12.000 Records

5.12.010 Court Records. A record of all hearings under this section shall be made and
preserved confidentially by the Court until the twenty first (21%) birthday of the minor that is the
subject of the judicial proceeding. If more than one minor is involved in the proceeding, the
court record shall be preserved confidentially by the Court until the twenty first (21%) birthday of
the youngest minor that is the subject of the judicial proceedings.

All records shall be confidential and shall not be open to inspection to any but the following:

(A) the minor;

(B) the minor 's parent(s), guardian or custodian;

(C) the minor 's legal counsel of record,;

(D) court personnel directly involved in the handling of the case; and

(E) any other person by order of the Court, having a legitimate interest in the particular case
or the work of the Court.

All records open to inspection must be inspected at the courthouse of the Ysleta del Sur Pueblo.

5.12.020 Law Enforcement Records. All law enforcement records concerning a minor
shall be confidential and shall not be open to inspection to any but the following:

(A) the minor;

(B) the minor's parent(s), guardian or custodian;

(C) the minor 's counsel,

(D) law enforcement personnel directly involved in the handling of the case;

(E) the court personnel directly involved in the handling of the case; or

(F) any other person by order of the Court, having a legitimate interest in the particular case
or the work of the Couirt.

Section 5.13.000 Confidentiality and Disclosure.

Protecting the confidentiality of court records for minors is an important part of successfully
integrating juveniles into society after they’'ve had contact with the juvenile justice system.
Record management and confidentiality safeguards are vital to facilitating a minor’s
rehabilitation and to pursue success in educational, employment and other endeavors while
transitioning into adulthood. Toward that end, the YSDP Tribal Court sets forth policy of
confidentiality of juvenile records and automatic expungement of non-violent juvenile records.

5.13.010 Consent of Disclosure/Execution of Release of Information. The Court, if it
is deemed necessary, may order that a party consent to disclosure of confidential counseling or
substance abuse treatment information for the limited purpose of monitoring court ordered
treatment services. The information disclosed may include treatment attendance, prognosis,
compliance, school attendance and progress or other relevant monitoring criteria.

5.13.020 Disclosure Pertinent to Case. Disclosure of the confidential information may
be made only as necessary for and pertinent to hearings and/or reports concerning the involved
case and the minor that is the subject of the proceedings. A record that is shared under this
Section may only provide information that is relevant to the supervision, care, and treatment of
the minor. Disclosure involving substance abuse clients is allowed only in accordance with Part
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2 of Title 42 Code of Federal Regulations. Consumer reporting agencies are prohibited by law
from disseminating personal information contained in juvenile records.

5.13.030 Exceptions. This subsection does not prohibit:

(A) Access to and confidential use of the record by the Department of Social Services and/or
the YDSP Chief of Police in the investigation and prosecution of suspected child abuse
or neglect;

(B) Access to and confidential use of the record by the Federal Bureau of Investigation and
the Department of Social Services for the sole purpose of apprehending a runaway child
named in a tribal pick-up order or apprehending a minor who has escaped from a
detention center for juveniles or a secure residential facility for juveniles, for the
purposes of facilitating apprehension of the minor and ensuring safety of the minor and
the public;

(C) Access to and confidential use of a court record by the Department of Social Services for
the purpose of pursuing and claiming federal Title IV—E funds in a particular case;

(D) Access to and confidential use of a court record by the Community Supervision Officer
carrying out any statutory duties either at the direction of a court of competent
jurisdiction, or when the YSDP Police Department is carrying out any of its statutory
duties, if the record concerns a charge or adjudication of delinquency; or

(E) This section does not prohibit a victim or victim’s representative who has filed a
notification request form from being notified of proceedings and events involving the
minor in need of care proceeding and from submitting a Victim’s Impact Statement for
consideration in the proceedings.

5.13.040 Sealing the Record The court will automatically seal the court records of a non-
violent minor who has successfully completed the requirements of his case and will maintain the
court record for twenty four (24) months from the date the case was closed and sealed. If the
minor does not recidivate in that 24 months the juvenile’s court record will be completely
destroyed and expunged with the exception of statistical data pertinent to obtain and maintain
funding for court operations or as may be needed to provide numbers for grant reports.

If sealed, the court records of a minor may not be opened, for any purpose, except by order of
the court upon good cause shown.

5.13.050 Expunging the Record For all non-violent minor offenders, the court will
automatically order the minor’s court records completely destroyed and expunged upon the

minor’s twenty first (21%) birthday with the exception of statistical data pertinent to securing
funding for court operations or as may be needed to provide numbers of grant reports.

Section 5.14.000 Appeals

5.14.050 Conduct of Proceedings. All appeals shall be conducted in accordance with
statutes and procedures as set forth in Article 11, Judicial Code, and applicable court rules.

Section 5.15.000 Penalties

5.15.010 Violations. Any violation of the provisions of this code shall subject any person to
fines not to exceed $5,000.00 per violation or other tribal traditional sanctions.
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